THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXASR
WILL WILSON

ATTORNEY GIENKERAL July 2k, 1957
Hon. Zollie Steakley Opinion No. WW-202
Secretary of State
Austin, Texas Re: House Bill No. 3, Acts 55th
Legislature, Article 6252-9,
Dear Mr. Steakley: v.C.8.

Your opinion request concerns primarily Section 3(b) of House
Bill 3, Acts 55th Legislature, Regular Session, Chapter 100, page 213,
(Article 6252-9, Vernon's Texas Civil Statutes).

Section 3(b) provides:

"If an officer or employee of a state agency, leglslator
or legislative employee is an officer, agent, or member of,
or owns s controlling interest in any corporation, firm, part-
nership, or other business entity which is under the Juris-
diction of any state regulatory agency he shall file a sworn
statement with the Secretery of State disclosing such inter-
est."

You have asked seven questlione. We have taken the liberty of
rearranging the order of these questions. Each question will be set out
immediately above the discussion germane to the respective question.
Three of the questions are:

"l. Are the various River Authorities, such as the Lower
Colorado River Authority, state agencies, and are their members
and employees required to file the sworn statement required by
Section 3(b) if otherwise applicable?

"2. 1Is the Texas Commission on Higher Education a 'State
agency', and are its members and staff required to file the
sworn statement required by Section 3(b}, if otherwise appli-
cable?

"3. Is the State Bar of Texas a 'State agency' angd are
its officers and employees required to file the sworn state-
ment required by Section 3(b) if otherwise applicable?”

Section 2(a) of House Bill 3 defines "State agencies" as:
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". . . any office, department, commission or board of
the executive department of government."

The statutory definition, however, does not fully answer the
question. Coneideration must be given to the legislative intent. Arti-
cle 10, R.C.5., provides:

"the following rules shall govern in construction of.
all civil statutory enactments.

"6. In all interpretations, the court shall look dili-
gently for the intention of the Leglslature, keeping in view
at all times the old law, the evil and the remedy.

"8. The rule of the common law that statutes in dero-
gation thereof shall be strictly construed shall have no ap-
plication to the revised statutee; but the said statutes shall
constitute the law of this State respecting the sublects to
vhich they relate; and the provisions thereof shall be liber-
ally construed with view to effect their objects and to pro-
mote justice."*

The evil that the statute was designed to curb is shown in Sec-
tion 1 of House Bill 3, which provides as follows:

"It is hereby declared to be the policy of the Legisla-
ture that no officer or employee of a state agency, Member of
the Legislature or legislative employee should have any in-
terest, financial or otherwise, direct or indirect, or engsge
in any business or transaction or professional activity or
incur any obligation of any nature which is in substantial
conflict with the proper discharge of hie duties in the pub-
lic interest. To implement such policy and to strengthen the
Paith and confidence of the people of Texas in thelr Govern-
ment, there is herein enacted a code of ethics setting forth
standards of conduct to be observed by state officers and
employees in the performance of their official duties. It is
the intent of the Legislature that this code shall serve not
only as a guide for official conduct of the State's public
servants but also as & basis for discipline of those who
refuse to abide by its terms.”

¥Emphases supplied throughout.
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The language of Secticn 1 indicates that the statute is iIntended
~to regulate State officlals and employees as distinguished from local
goverumental officiale and employees., This construction excludes govern-
mental officers and employees of subdivisions of the State, such as coun-
ties and cities, and other strictly mmnicipal corporations whose operstions
and Jurisdiction pertain only to a particular locale within the State.

The variocus River Authorities such as the Lower Colorado River
Authority are all organized pursuant to special enactments of the lLegis-
lature which are found in Chapter 12 of Title 128 (Water), V.C.S., and
pursuant to the constitutional authority found in Section 59, Article
XVI of the Texas Constltution. By the express terms of Article XVI, Sec-
tion 59, such River Authorities "shall be governmental agencies and bodies
politic and corporate. . . ." They are all limited in their area of opera-
tion to a particular locale within the State by the respective enabling
gtatutes. The enabling statutes vary considersbly, but it may be said
that River Authorities incorporated pursuant to Article XVI, Section 59
of the Constitution, are quasi municipal corporations. 'I.'ri-c:ltx Fresh
Water Supply District No. 2 v. Mann, 135 Tex. 280, 1lh2 8.W.2d 9k5 (19%0).
In the case of Willacy County Water Control and Improvement District No. 1
v, Abendroth, 1i42 Tex. 320, 177 S.W.2d 936 (1944) the Supreme Court stated:

"Irrigation districts, navigation districts, levee and
improvement districts, and like political subdivisions created
under Section 592 of Article XVI of the Constitution, and stat-
utes enacted thereunder carrying out the purposes of such con-
stitutional provision, are not classed with municipal corpora-
tions, but are held to be political subdivisions of the State,
performing governmental functions, and standing upon the same
footing as counties and other political subdivisions estab-
lished by law. (Citations).”

The Lower Colorado River Authority and similar River Authori-
ties, which are quasi municipal corporations and political subdivisions
of the State, are not among those governmental agencies which were in-
tended to be regulated by House Bill 3. The evil intended to be regu-
lated is an evil existent in governmental agencies that are state-wlde
in their Jurisdiction and operation as distinguished from Jjurisdiction
and operatiocn limited to a local area.

Furthermore, such River Authorities are not commonly understood
to be "offices, departments, commissions, or boards", and as such would
not fall within the definition set forth in Section 2(a) of House Bill 3.

The Texas Commission on Higher Education was established by
Article 2919e-2, V.C.S. Its purpose 1s to coordinate the activities of
the public agencies of higher education throughout the State, and as such
it certainly is state-wide in 1ts operation as distinguished from a gov-
ernmental agency that 1s merely localized in its jurisdiction or operation.



CELE A
\_)‘.'N-l-‘r

Hon. Zollie Steakley, page 4 (WW-202)

It 1s feadily apparent that 1t 15 a commission within the meaning of Sec-
tion 2(a)

Is 1t a commission of the executive department of the govern-
ment? The Legislature, in using the phraseology in Section 2{a) of House
Bill 3, "executive department of the government", did not mean to restrict
that language to the officers enumerated and designated &s "The Executive
Department of the State" set out in Article IV, Section 1 of the Consti-
tution.l If such were the case there would be no meaning that could be
given to the words, "commission or board" found in Section 2(a) for the
reason that Section 1, Article IV of the Constitution does not include
any commission or board. The phraseology, "executive department of the
government” must therefore refer to such of the governmental agencies
of the State whose Jurisdiction and operations are state-wide in scope
and which have and exercise executlive powers and functions. The Texas
Commission on Higher Education is such a commission of the executive de-
partment of the government within the meaning of Section 2(a) of House
Bill No. 3. It performs functions that are executive in nature and state-
wlde in scope as dlsclosed by Article 2919e—2, Vernon's Texas Civil Stat-
utes.

This commission has functions and powers that are executive
in nature, and for the reasons stated would come within the .provisicna
of Section 3(b).

The State Bar of Texas, by the express terms of Section 2 of
Article 320(a)-1l, V.C.5., is constituted "an administrative agency of
the Judiclal Department of the State™. It would not, therefore, be an
"office, department, commission, or board of the executive department
of the government", and a State agency within the meaning of the Act.

You also ask:

"4. 1Is an officer or employee of & State agency, leg-
islator or legislative employee who is a minority stockholder
in a corporation nevertheless reguired to file the sworn
statement under Section 3(b), assuming the corporation to be

under the jurisdiction of elther the Board of Insurance Com-
missioners, the Banking Department, the Railroad Commission,
or the Texas Liquor Control Board?" -

The Act itself is a conflicte of interestis statute as set out
in the quoted portions of Section 1, supra. The Legislature evidently
felt that a substantial conflict of interests would not result from stock
owvnership per se, for filing of the affidavit 1s required only whenh one
is "sn officer, agent, or member of, or owns a controlling interest in
any corporation, firm, partnership or other business entity. . . ."

As explained hereafter, the phrase "member of" does not apply to stock
-ownership.
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A nminority stockholder clearly could be an agent or officer
of a corporation and would be required to file the affidavit. A minority
. stockholder can control a corporation. The percentage of stock required
to control a corporation includes many matters, such as stock distribu-~
tion amongst the stockholders, amount of stock voted by proxy, by whom
the proxies were held, and the outside business and personal relationships
between the stockholders to the corporation.

One vote or share over fifty per cent {50%) of the stock owner-
ship will be controlling as a matter of law. Ownership of fifty per cent
(50%) or less can be controlling under certain circumstances. It is a
question of fact to be determined in each such case. Initially, it is
for the individual stockholder to determine if his interest is controlling.
but his decision is not final. The Individual stockholder generally knows
if his interest is controlling; however, in this matter his determination
will be subject to review by his superiors, and if necessary, by the court:
Therefore, a minority stockholder, in those cases in which his interest
1s & controlling interest, would be required to file the affidavit requirec
by Section 3(b) of the Act.

Two other of your questions are:

"Is an officer or employee of a State agency, legislator
or legislative employee required to file the sworn statement
under Section 3(b) if he 18 a member of a credit union organ-
ized under the provisions of Title 46, R.C.S. of Texas, and
which 18 subject to the jurisdiction of the Banking Department?™

"6. Is an officer or employee of a State agency, legis-
lator or legislative employee required to file the sworn state-
ment under Section 3(b) if he is the owner of a policy of in-
surance in a mutual life, mutual casualty or fire insurance
company under the jurisdiction of the Board of Insurance Com-
missioners?™

Section 3(b) is not designed to require the disclosure of every
financial interest or investment by the affected persomnel. This is clear
Indicated by requiring only disclosure by officers, agenits, members, or
ownere of designated interests. This Bill, according to Section 1, is
directed only ageinst substantial conflicts of interests in the discharge
of public duties. Every financial investment in a business subject to
the Jurisdiction of the State regulatory agencies could, under some cir-
cumetances, cause some degree of conflict of interests, but every conflict
will not be substantial. Accordingly, the dividing line between intereste
that are required to be disclosed by Section 3{b) and those that are not
required to be disclosed is whether the financial interest 1s of such
nature, quality, and quantum as to tend to create a substantial conflict.
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The dominant relationship between the credit union and its mem-
ber is that of borrower or investor, as the case may be. The dominant
relationship between the owmer of a mutual insurance policy and the in-
surance company is that of the insured and the insurer. In both cases
the participation in management upon the part of most members is, &as a
practical matter, negligible. Members of credit unions and mutual in-
surance companies are not primarily interested in the management aspects,
nor do they regard themselves as being the owners of interests in busi-
ness entities. Such interests, per se, are not substantlal enough to
tend to cause a substantial conflict of interests within the meaning of
the Act. This is not true of an officer or agent of such entities, or
of someone who might hold a "controlling interest™, but is true of the
ordinary member.

One who makes deposits or borrows from a bank and one who owns
stock in an insurance company is not required, per se, to file the 3{b)
affidavit. For the purposes of this Act there is no justifiable distinc-
tion between the bank depositor or borrower and membership in a credit
union. Nor is there a distinction between ownership of stock in a corpo-
ration and ownership of a mutual insurance company policy.

Furthermore, the use of the word, "member", is not ordinarily
and usually applied in connection with a corporation. Credit unions under
the jurisdiction of the Banking Commission ere corporations. Most mutual
insurance companies are corporations. Article 10, Section 1, V.C.S., states:

"The ordinary signification shall be applied to words, except
words of art or words connected with a particular trade or subject
matter, when they shall have the signification attached to them by
experts in such art or trade with reference to subject matter.”

The word, "member", is not a word of art and the ordinary meaning
should be attached to it. It would be a strained interpretation to apply
it to corporations. The Legislature meant to apply the word, "membership”,
to firms, partnerships, and other business entities or associations.

The 1957 amendment?® to Article 1.06 of the Insurance Code 1s
calculated to prevent substantial conflicts of Interests in the State
Board of Insurance. It specifically states that the ineligibility shall
not extend to or apply to persons who are merely insured by insurer, which
would necessarily include persons who are holders of mutual insurance
policies. This statute is in pari materia to H.B. 3, and should be con-
gidered as definitive of the legislative Intent. It 1s to be noted that
the amendment to Article 1.06 sets up more rigid standards than does House
Bill 3. This supports the conclusion that the legislators, in enacting
House Bill 3, did not contemplate disclosure of ownership of mutual in-
surance policies.

The only remalning question is:
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"7. Is an officer or employee of a State agency, leg-
islator or legislative employee, required to file the sworn
statement under Section 3(b)} if he 18 an officer, agent, or
member of, or owns a controlling interest in any corporation,
firm, partnership, or other business entity which is under
the Juriediction of a State agency other than the Board of
Insurance Commissioners, the Banking Department, the Rail-
road Commisslon, and Texas Liquor Control Beard; for instance,
the State Department of Health?"

The Act i8 clear. Section 2 states:

"In this Act unlees the context otherwise requires:

"(b) T'Regulatory agency' means the Board of Insurance
Commissioners, Banking Department, Railroad Commission, and
Texas Liquor Control Board."

By specifically naming these agencles the Legislature excluded
agencies not named. This Act provides disciplinary measures for those
employees who fall to comply with Section 3(b). It should be construed
in such a way that the employee would know what regulatory agencles are
intended to be covered by Section 3(b). That is the purpose of the defi-
nition. To imply that other agencies than those named are included would
defeat this purpcse. If the Leglslature desires to broaden the applica-
tion it can and should do so. This question must be answered in the nega-
tive.

SUMMARY

Within the meaning of H.B. 3 the State Bar
of Texas is not a part of the Executive De-
partment. The various River Authorities,

such as the Lower Colorado River Authority,
are not State agencies. The Texas Commis-
sion on Higher Educatlon is a State agency.

An officer or employee of a State agency,
legislator or legislative employee who is

a minority stockholder in a corporation
under the Jjurisdiction of a State regula-
tory agency is required to file the sworn
statement required by Section 3(b) of H.B.
3 if he owns a controlling Interest in such
corporation.

An officer or employee of a State agency or
leglislator or leglslative employee who is
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APPROVED:

simply a menmber of a credit union organized
under the provisions of Title 46, R.C.S. of
Texas, and which is subject to the Jurisdic-
tion of the Banking Department, or who is
simply the owner of a peolicy of insurance In
a mutual life, mutual casualty, or fire in-
surance company under the Jurisdiction of
the State Board of Insurance ig not required
to file the affidavit described in Section
3(b) of H.B. 3.

The affidavit provided by Section 3(b) of
the Act must only be filed when the corpo-
ration, partnership, firm, or other busi-
ness entity in question is under the Jjur-
isdiction of the regulatory agencies
specifically named in Section 2(b).

Very truly yours,

WILL WILSON
Attorney General of Texas.
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Wallace P. Finfrock
Asgistant

OPINIOF COMMITTEE

E. Grady Chandler, Chairman

James N. Ludlum

€. K. Richards
W. V. Geppert

J. C. Davis, Jr.

REVIEWED FOR THE ATTORNEY GENERAL

BY: Geo. P. Blackburn
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1/ "The Executive Department of the State shall consist of a Governor,
who shall be the Chief Executive Officer of the State, a Lieutenant Gov-
ernor, Secretary of State, Comptroller of Public Accounts, Treasurer,
Commissioner of the General Land Office, and Attorney General." Art. IV,
Sec. 1, Texas Constitution. '

g/ "No person who is a stockholder, director, officer, attorney, agent
or employee of any insurance company, insurance agent, insurance broker,
or .insurance adjuster, or who is in any way directly or indirectly inter-
ested in any such business shall be a member of the State Board of Insur-
ance, be Commissioner of Insurance, or be appointed to, or accept, any
office or employment under sald Board or Commissioner of Insurance, pro-
vided, however, that such ineligibility shall not extend or apply to per-
sons who are merely insured by an insurer, or are merely beneficlaries
of such insurance; or who, in their officlal capacity, are appointed as
a receiver, liquidstor, or conservator for an insurer." §.B. 222, Acts
1957, 55th Leg. '



